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Draft Council regulation on the Statute for a European Company (SE) (14886/2000 -C5-0092/2001 -1989/0218(CNS))
The proposal is amended as follows: OJ C 263, 16.10.1989, p. 41 and OJ C 176, 8.7.1991, p Where no provision is made for a one-tier system in relation to public limited-liability companies with registered offices within its territory, a Member State may adopt the appropriate measures in relation to SEs.
Where no provision is made for a one-tier system in relation to public limited-liability companies with registered offices within its territory, a Member State shall adopt the appropriate measures in relation to SEs. allowing provisions in the statutes of an SE adopted by a Member State in execution of authorisations given to the Member States by this Regulation or laws adopted to ensure the effective application of this Regulation in respect to the SE which deviate from or are complementary to these laws, even when such provisions would not be authorised in the statutes of a public limited-liability company having its registered office in the Member State.
Justification
(e) approximating the fiscal rules applicable to SEs in order to solve the problems resulting from links with different systems of taxation.
Justification 3 years: A shorter deadline is proposed for making an initial evaluation, in order to avoid shortcomings impeding for too long the proper functioning of the regulation.
Small and medium-sized companies: The regulation currently takes too little account of SMEs, which provide a great deal of employment and are the driving force behind a large section of the European economy.
See also justification for Amendment 5. 
Decision of general principle
The idea of creating a European form of company obeying the same supranational rules in all Member States is almost as old as the European Union itself. The Societas Europaea (SE) is the flagship of European company law. The foundation stones were laid in the late 1950s when there were calls for uniform legislation. In 1970 the Commission submitted a proposal for a regulation on the statute of an SE. It contained uniform law down to the last detail. However, it ran into opposition because of diverging forms of company law in the Member States. As a result, in 1989 the Commission submitted an entirely new proposal for a regulation which excluded social and labour law, fiscal law, law on competition, protection of industrial property rights, insolvency law and industrial constitution law. However, the Member States were unable to agree on a common form of workers' participation.
Finally, on 20 December 2000, at the European Council summit in Nice, political agreement was reached on a Council regulation on the statute of the SE and a directive on worker participation.
The legal base
The first proposal for a statute of the SE was based on the current Article 308, which provides only for Parliament to be consulted. The 1989 proposal was in two parts: the regulation was based on the present Article 95 and the directive on the present Article 44(2)(g). The Nice proposals are both based on Article 308 with the result that, once again, Parliament is simply consulted.
Article 95 is just as appropriate a legal basis for the regulation as Article 308. For the purposes of democratic legitimacy -and in line with decisions of the Court of Justice -in such cases the legal base giving Parliament most say should be chosen.
In order that the SE can be applied speedily -which is something that industry is waiting for -the rapporteur proposes that the procedure be completed under Article 308 (consultation) as soon as possible. However, Parliament reserves the right, following adoption by the Council, to bring a case before the Court to examine the legal base.
The regulation
a) Statutory sources, company formation, capital and registered offices Article 9 covers the statutory sources: firstly, the text of the regulation itself, secondly, company law of the Member States and, thirdly, the statutes of the SE. The capital of the SE is in Euro and must be at least EUR 120 000.
The registered offices must be in the Member State where the head offices are located.
b) Bodies
There are two different systems of managing limited-liability companies under the company law of the Member States. The 'single' system in Britain, for example, provides solely for an administrative body. The 'dual' system, applicable in Germany, for example, provides for a supervisory body and a management body. European unification requires that both systems be available in each country. Hence, companies can choose the single or the dual approach. This means, for example, that employee participation will be possible even in the single system. This will present national parliaments with complex tasks.
c) Transfer of place of business to another Member State
Hitherto, company law of the Member States has been such that national companies can only transfer their place of business if they are dissolved an d re-formed in other Member State. With an SE a transfer will not result in the company being dissolved or in a new legal entity being created.
However, a transfer plan has to be drawn up and made public. The management or administrative body of the SE also has to draw up a report on the consequences of the transfer. The report must be made available to shareholders and creditors. After a certain period the general meeting decides on the transfer. The transfer takes legal effect as soon as the SE is entered in the register of the new location, following which the entry in the previous registry is deleted.
The directive
The directive will enter into force at the same time as the regulation. The rapporteur is Mr Miller. In connection with the regulation, the most important feature is protection of acquired rights of participation of the employees, whatever form that may take, and regardless of the subsequent location of the SE's registered offices.
The need for SEs
The shortcomings in the regulation and the complex nature of the directive lead to the question: do we actually need SEs? The answer is clearly 'yes'. It is not the need for SEs that is in doubt, but the way in which they are structured.
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Although companies operate on a transnational basis today, they still face considerable legal and other difficulties. Despite approximation by European directives, company law still displays considerable differences. The growing together of what used to be separate markets means that we must finally create organisational forms which reflect the new situation in Europe. The obstacles to mobility for companies operating Europe-wide need to be removed.
However, there are serious shortcomings to the nature of the SEs. The directive on employee participation is fairly complex and it also enables all national rules on participation to be transferred to any other Member State. This will have serious legal consequences which are difficult to foresee.
It follows that SEs will differ from one Member State to another. There will not be one European SE, but an SE with French, Spanish or German features, for example. Furthermore, even within the same Member State a variety of different SEs will be created covering the full range of possible forms. It goes without saying that this will have its disadvantages -of a legal, actual and financial nature. In effect this will make access to SE status difficult for small and medium-sized businesses in particular.
Companies from Member States which do not have a tradition of worker participation are unlikely to want to adopt maximum participation. There is a risk, therefore, that German companies will in effect be unable to enter into a merger with companies from Member States where there is no employee participation. This will have a substantial discriminatory effect on such companies.
Furthermore, it is essential that in parallel with the entry into force of the directive and the regulation and after a transitional period of three years in which national legislation is to be enacted, accompanying fiscal rules are also adopted. The precise nature of the SE will, naturally be determined in part by fiscal legislation (e.g. accounting for profits and losses). The Commission and the national governments are therefore called upon to adopt the requisite accompanying fiscal rules by the year 2003 in order to give full shape to the new legal form of the SE.
There is one further point which the rapporteur believes is important. It should be possible for the SE to be used even before the end of the transitional period by companies in countries which have already transposed the entire package in their national law. This would provide a certain incentive for countries which are lagging behind.
As a general rule, the same consideration applies as applies to any case of approximation of laws and standardisation: it is long-term success which counts. Sooner or later the first step has to be taken so that the SE as a legal form can actually be created. In my opinion, in the course of time national peculiarities in interpretation of the law will increasingly become of secondary importance since the SE requires uniform rules if it is to function properly. Here, too, the postNice process comes into play: improvements have to be made.
In conclusion, I advocate launching the SE on its maiden voyage. This will show where repairs are still needed so that one day it will fulfil our hopes and become the flagship. At the last meeting it adopted the following amendments by 35 votes to 0, with 5 abstentions. There is currently a great need for an SE, as more and more companies are operating across borders as a result of the completion of the internal market and the globalisation of business activities under the impact of information and communications technology such as the Internet. Some organisations maintain that the statute for an SE would save European businesses EUR 30 000 million a year.
There is at present no European company law but only national laws laid down in each Member State in this area. That may perhaps be the reason why for a long time it has not been possible to reach an agreement on this proposal, the delay being attributable, namely, to the different cultures existing in this area in the Member States.
It is to be welcomed that a common position has now finally been found by the Nice European Council. In this connection, reference should be made to the legal basis which was changed in the course of the negotiations at Nice from Article 95 (ex Article 44) of the Treaty to Article 308: on paper, a small change, but one which in fact has major implications for Parliament. On the basis of Article 95 (ex Article 44) Parliament had the right of codecision, whilst its role is now confined to advising and giving an opinion. In spite of the fact that democratic control by the EP is being disregarded in this respect, your draftsman takes the view that we should welcome the foundations laid here. In order to avoid this fragile common position falling apart, your draftsman has confined himself to making as few amendments as possible. Greater clarification can perhaps be provided later.
However, a number of issues have not been sufficiently dealt with in connection with this report. The statute for the SE pays little attention to the specific interests of small and medium-sized companies. It would be appropriate for more account to be taken of this category of businesses in future.
Although an oblique reference is made to small and medium-sized companies in recital 13 ('In order to ensure that such companies are of reasonable size, a minimum amount of capital should PE 294.959 22/24 RR\444137EN.doc EN be set so that they have sufficient assets without making it difficult for small and medium-sized undertakings to form SEs.'), it is important that more attention be given to such companies. European small and medium-sized companies provide a great deal of employment and are the driving force behind a large section of the European economy.
If we wish the statute for the SE to work fully effectively in future, we must also look at the different systems of taxation. The various systems will need to be harmonised in such a way that, for example, investment, depreciation, profit, losses, various cost items and, above all, obligations under administrative provisions are dealt with in the same way by SEs in different Member States. This is primarily in order to ensure equality before the law in Europe, and to avoid national judges invoking national laws to review legal acts of SEs.
Adopting this regulation and the Menrad report (directive 2001/…/EC on the involvement of employees) means making a start to a formal SE, which can be improved over the longer term, if necessary, on the basis of experience in practice and under pressure from the market. It is advisable that an evaluation be carried out three years after entry into force, ensuring that a review of the way in which the statute is functioning is made in the not too distant future. We must avoid it being another thirty years before the statute functions fully satisfactorily.
An effective SE is in the interests of business, employment and consumers. Last but not least, the SE will strengthen not only the internal market but, above all, the European idea. 
AMENDMENTS
Amendment 2 Recital 21 a (new)
A long-term solution has to be found to problems arising out of unequal taxation burdens on SEs registered in different Member States.
